STATE OF FLORIDA '
DEPARTMENT OF ENVIRONMENTAL PROTECTION

SIERRA CLUB,

Petitioner,
A OGC Case No. 06-2157
VS. Draft Air Permit No. PSD-FL-375

: Project No. 1070025-005-AC .
SEMINOLE ELECTRIC COOPERATIVE, INC,

and STATE OF FLORIDA DEPARTMENT OF
ENVIRONMENTAL PROTECTION,

Respondents. .
/

'ORDER DISMISSING PETITION WITH LEAVE TO AMEND

On October 16, 2006 the Department of Envirqnmental Protection (Department)
received the attached Motion For Enlargement of Time and Petitioﬁ for Administrative Heéring
- (Petition) froﬁ the Sierra Club (Petitioner). The Petition requests an éxtension of time to file a
petition for administrative hearing on the Department's decision to issué Permit No. 1070025-
005-AC / PSD-FL-375 (permit) to Seminole Electric Cooperative, Inc., for its facility in Putnam
County, Florida, and challenges the Department’s decision to issue the pérmit.

Notice of the Department’s action was published in the Palatka Daily News on
September 8, 2006. Rule 62-110.106(3), Florida Administrative Code (F.A.C.), and the public
notice require that persons whose substantial interests are affected by the agency's decision
muét file a petitioﬁ for an administrati\)e determination (hearinvg) in the Department's Office of
General Counsel within 14 days of publication of notice or receipt of notice, whichever occurs
first. Rule 62-110.106(3)(b), F.A.C., provides that the failure to file é petition within the
applicable time period constitutes a waiver of any right to request an administrative proceeding
under Chapter 120, Florida Statutes. The petitioner failed to timely file a petition for

administrative proceeding. The Petitioner’s failure to timely file the Petition in this proceeding



constit.utes such a waiver of their right to request an administrative prbceeding under Chapter
120. F.S. |

The petitioner has not shown in the Petition any basis for excusable neglect.
Furthermore, Petitioner admits in the Petition, in paragraph 21, vthavt the Petitioner had spoken
with a .representatiVe of the Department on September 5, 2006, on which date Petitioner was
advised that the Department had sent a Notice of Intent to Issue Air Permit for Seminole Unit 3
to Seminole. Petitioner furthér states that it has 105 members in Putnam County, and 520.
members in St. Johns County. The public notice was published in the Palatka Daily News,
which is circulated in Putnam and St. Johns Counties, on September 8, 2006.

Therefore, the Petition must be dismissed as reqUire‘d by Section 120.569(2)(c), F.S'.

IT IS THEREFORE ORDERED: _

A. The Pétition is DISMISSED as being untimely filed. This dismiésal is withoﬁt
prejudice to the Petitioner filing an amended petition showing why the Petition dismissed in this
order should be considered timely.

B. The Motion for Enlargement of time is DENIED for failure to show cause for
excusable neglect.

C. Any amended petition must be filed (received) in the Office of General Counsel,
Department of Environmental Protection, 3900 Commonwealth Bbulevard, Mail Station 35,
Tallahassee, Florida 32399-3000, no later than the fifteenth day after the date of this order.

D. This order co'nstitutes final agency action of the Department, unless a timely
amended pétition is filed in comvpliance with this order. |

Any party ;[o this proceeding has the right to seek judicial review of this order under
- Section 120.68, Florida Statutes, by the filing of a notice of appeal under Rules 9.110 and
- 9.190, Florida Rules of Appellate Procedure, with the clerk of .thé Department in the Office of

General Counsel, 3900 Commonwealth Boulevard, Mail Statidn 35, Tallahassee, Florida



32399-3000, and by filing a copy of the notice of appeal accompanied by the applicable filing
fees with the appropriate district court of appeal. The notice of appeal must be filed within thirty

days after this order is filed with thé clerk of the Department.
| _ =t Ochlec , |
DONE AND ORDERED this Z l day oFNevernbrer, 2006, in Tallahassee, Florida.

STATE OF FLORIDA DEPARTMENT
OF ENVIRONMENTAL PROTECTION

GﬁEéORY M. MUNSON

General Counsel

3900 Commonwealth Boulevard
Mail Station 35 _
Tallahassee, Florida 32399-3000

FILED on this date, pursuant to §120.52 Florida Statutes,
with the designated Department Clerk, receipt of which is

hereby acknowledged. }
%M@&- lDJ3 ) }sz
CLERK Date




CERTIFICATE OF SERVICE

| HEREBY CEE?TIFY that a true and correct copy of the foregoing has been furnished via U.S.

Mail thisé/ day of October, 2008, to:

Kristin Henry

Joanne Spalding

Sierra Club

85 Second Street, 2™ Floor
San Francisco, CA 94115

David Guest

Monica Reimer

Earthjustice

111 South Martin Luther King Jr. Boulevard
Tallahassee, FL 32301

James R. Frauen

Project Director, SGS-3 -
Seminole Electric Cooperative, Inc.
16313 North Dale Mabry

Tampa, FL 33618

Jim Alves

Robert Manning

Hopping Green & Sams, P.A.
Post Office Box 6526
Tallahassee, FL 32314

STATE OF FLORIDA DEPARTMENT
OF ENVIRONMENTAL PROTECTION

Litrseia MWLU [

PATRICIA E. COMER, Assistant Géneral Counsel
3900 Commonwealth Boulevard - MS 35
Tallahassee, Florida 32399-3000

850-245-2288 facsimile 850-245-2302
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DEPT, OF ENVIFGREACET AL PROTECTION
OFHGE OF GENHr DOUISEL |

Petitioner,

v. Case No.;

~ FDEP File No. 1070025-005-AC
STATE OF FLORIDA DEPARTMENT PSD-FL-375)
OF ENVIRONMENTAL PROTECTION |

And
SEMINOLE ELECTRIC COQPERATIVE, INC,

Respondents.
/

SIERRA CLUR'S MOTION FOR ENLARGMENT OF TIME
AND PETITTON FOR ADMINISTRATIVE 11 LARING

Petitioner, Slerea Club, a non—;ﬁmﬁt carporation, on behalf of its more (han 33,000
Florida members, ldcrr;by files this Motion for EZnlargement of Time and Petition for
Adminigtrative II’-’I‘éaﬁng challenging the Florida Department of Environmental
Protection’s (“DEP*™) Intent fo Issuc Alr Permit for Permit No, 107 DOZS-Dbs'JAC! (PSD-
FL-375) ("Drufl Permit”) to Seminole Blectric Cooperative, Tne. (“Scminalc”).' ‘The Air

~ Permiit would allow the construction of g seven ‘h wndred fifty (750) megawatt pulverized
cnal-ﬁrc& Supercritical afcam generating wiit (8 Eminole 37) at the existing Seminale
Generating Station, 890 Nerth U8, T-Tiglﬂway 17, approximately seven milss north of
Palutka, in Pptnam County, Flarida, As grounds for this Enlargement of Time and
Adminisﬁmﬁv:: Fearing, the Sierra Club states: |
| 1. The Sjcrra Clubisa n‘on-pm'ﬁt' corporation with gver ‘750,060 members,

The Sierra Cltib's Florida Chapter has over 33,000 members, with 105 and 520 membhers
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i Prtnam and St. Johng Counties, respectively. The Sierra Club’s Florida offices arc
located at 111 Second Avenue NE,, 8t, Petersburg, Florida 33701, The Sierra Club has
its national headguarters at 85 Second Street, Second Flodr, San Franciseo, Californis,
94105, |

2. The DEP is the permitting authority in this procesding and has its offices
localed at 111 8, Magnolia Dri.v;:.. Suite 4, Tallubayses, Floﬁda 32301, (The mailing
ncﬁdrﬁss for the DEP's Bureau of Air Rc_:gulaﬁm i3 2600 Blair Stone Road, MS #55 05,
Tallahasses, Florida, 32399-2400.)

3.7 Petitionets arc rcpi:cscntcd in this procesding ly Dam‘d Chulest,
Barthjustice, 111 South M'u'tm Luther King Jr. Boulevard, Tallahassee, Florida 32301,
(850) 681-0031, (850) 681-0020 (facsimile). o

4. S‘cminoic Electric Cooperative, Tne., has its offices located at 16313 Naorth

© Dale Mabry, Tampa, Florida, 33618,

SUBSTANTIAL INTEREST

A, The Florida Chapter of the .Sit:rr‘a Club hus over 33,000 members, with
105 and 520 members in Putnam and 8t Johns Counties, respoctively, Many ‘Sictm Club
membiers arc Flevida citizens who live in the arca that will be adversely affected by
Seminole 3, and whose prcipefty, recreational, acsthetic, business and/or enviranmental
nterests will be harmed. The Sierra Club and its members-therefore have a substantial
interest in this proceeding: | | |

6. A substantial number of Sierra Club members own property in the region
thit will be aﬁ'cptcd}by air polluﬁon from Seminol§ 3. Alr poﬂuﬁon .ﬁ‘dm. Seminole 3

will adverscly affect the rights of Sierrn Club members to use and enjoy their property.

alin/cnn A AJAN 100 ACQIYH Y h CMTMAU

1 1)l 2aAiINOAA A" M1 1™



7. | As ackmbw?edgccl by the Public Notice of Intent to 1ssue Air Permit, the
Permit would authorize the emissions of particnlate matter (PM), carbon monexide (CO),
volatile organic compoumds (VOC), and ﬂunrideé (MF) in quantities .that exceed the
levels that the State of Florida has established a8 signi feant under its Prevention of |
Significant Deteriomﬁan (PSD) :cgulatjms. I #ddition, Seminale 3 will emit sul;fur
dioxide (803), sulfuric acid mist (SAM), nitrogen oxides (NO,) and m efcury (Mg), all
polluténts that are harﬁful to hurman health and the eovironment. Draft A'l"crmit, p. 8.

The substantial interests of the Sierra Club®s Florida members, purideulurly those in the
viciniW of the Seminole Gem:mt.ing Smﬁan, will be affected by these harmfill emf&:sions
from Seminols 3, |

8. The emissions limits in the Draft Permit rely on crroncous and int:om.pi cte
technical information, as well as .imonjr:ct'lcgal analysis, Thede errors and omigsions wilf
allow Seminole to cmit cx‘cess harmfiul adr pollutants, adversely affecting the iﬁtareats of
Sierra ("311.113 members. |

9, Sicrra Chib members use and dnj oy the outdoors ﬂdmugho&t e state of
?lcﬁda, including areas that will be affeeted by pallution from Seminale 3, for outdoor
recreation and seientific study of varions kinds, including nalure study, bird-watching,
phufograpl1y, baclcpaéklng, camping, salitude, and a vﬂricty of other uetiviies,

10.  Asconfirmed by Seminole’s Air Pormit Application, three Clags I areas
ate located: within 200 kilometers of Sf:min'ulr: 3: the Okefenokee, Wolf lskmd, :md |
AChassahawit;:ka Nutional Wilderness Arsas (“NW. " Scminele Api:licati an al 59. The
nearest Class T area Is the Okefenokee National Wildlife Area, which ncludes the |

Okefenokee Wildlife Refige within 1ts borders, located approximately 108 kilometers
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north of the Seminole Generating Station. The Chassahewitzka, Nutimnul Wildlife Rcﬁié,c
is located 137 kilometers to the southeast of the Seminole Generating Station, and the
WolFTsland Natidﬁal Wildlife Refiuge is located 186 kilometers to the north, Sierra Club |
members use these Clasy T arens for outdoor tecreation and seientific study of varivus
Kkinds. |
| 11, ‘The emissions from the proposed unit will deprade regional air quaiity.
‘The air in a region kay lmi Led carrying capacity, defined as the increment betwaen
enrrent air quality and ambient air q}lality sﬁaﬁdﬂrd:a or signjﬂcaﬁt impact levels, Each
rew facility that locates in a region and emity pnlfutanl;é will consume part of this
carrying capacity, The Dralt Alr Permit relics on a flawed and iilegal analysis to

dem omstrate compliance with Class | increment requivements for 802, Seminole’s fhilure
10 dmﬁply wilh Class I increment requirements will adversely gi“fe;:t the ability of Sicrra

Club members to use and enjoy these Class I areas,

12, The DEP, by failing to eompel new power plants 1o ccump-ly with federal

und state pollhtion control laws, unlawfully allows regional alr quality to be degraded.

13, Florida Chapter members of the Sierm Club have o substantial interest in
protecting the regional air quality, The inferests of the Sierra Club members in fhe Tegion
affocted by pollution from Seminole 3 are substantial cnotigh to support standing for

those members ndividually, The Sierra Club appears here as an association 1o represent

- the interests of these members..

AlMdrnm S o

14,  The Sicrra Club’s pmma:c"ﬁncumpas&::: protecting (he substaniinl interests
of its members in cloan and healthy air. The Sierra Cluls is dedicated ta fhe protection

und prescrvation of the natural and luman environmenl, including protecting pulblic
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heuhh, One of the Siarra Club®s nationa] prioritiey is the Smart Bnergy Solutions
Conservation Mnitiaiive, which tackles the pressing problems of globul wirming, ajr
pollution, and our national dependence on dirty, non-renewsble energy sourees such as

nuclear power, oil and coal,

158, The orgunizational purpeses of the Siera Club mnd the substantial interests

of Sierra Club's Flarida Chapter members are within the zane of interest that the Clean

- Alr Act and the Florida statutes and regulations implementing it, including the provisions

allowing hearings on air pormits, are designed to protect,

aifinNn/2ann " Jd

BACKGROUND

16, Scminole is proposing fo construct, own and npcratc a seven lmmclrt:d amd
fifty megnwm‘c (750 MW) pulverized c;cmlnﬁrud supcrcrmcal st:mﬂ generating unil
localed adjacent to the c:xmtmg Units 1 and 2 at the Seminole G'cncra_tmg Station, The
primury Fucls will b sastern U8, biluminous coals and petroleum coke with couls, nd
flte unit will have a maximum cupacity of appmximufcly 2.8 million tons/year of fuel,

17.  OnMarch 9, 2006, Seminale submitted 1o the DEP its application to-
eonstruct Seminole 3, |

18, With a letler dated Auguét 24,2006, the DEP transmitied Lo Seminole its
Public Notice of ilimif:m’ to Tssue Adr Permit (“Notice™).

19, The Notice fails m inform the public of violations of PSD Class 1

inerement rcqmmmmts It statesi

Maximum. predicted impacty due to proposed emissions from the project are lesy
thar the applicable PSD Class | and Class T1 signifeant impact levels applicable
to all PSD Class T and 1M arcas and including the nearest PSD Class T aren which is
- the Qkeefenokee National Wildlife Ares, Based on the required analyses, the
Department, has reasonalile agsurance that the proposed project will not cause or
contribute to a violation of any siate or federal ambicnt air quality standard.

o
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Contrary to this statement, the analysis of the plant’s impact on Class 1 arcas is flawed,
and the modeling duﬁ shows that plant will exceed the allowable inerement for sulim'
dioxide in the Okefenokes and Chassahowitzka Natfonal Wildlife Refuges,
20, The NoHee also misinforms the public with regard to emissions of $Oa,
NOy, SAM and mercury. It stutes: : _ \
| No ineredse in faciliW—Mdc 50, NOQ;, VSAM and mercury when compared to

historical (Bascling) air emissions. The applicant has aceepted facilify-wide caps

for each above pollutant eliminating the requirement for a PSD review,
The cmissions caps to which the notice referg are not enforesable as a pracﬁc:#l matter, 80
the Notice [ils to pfovidc adequate and correct information reparding the potential
impact of the Seminele 3 permitidng decision, |

21, Onorubout September 3, 2006, cotnge! for tli: Sie;‘t;ét Club spoke with a
DEP staff person by telephone and learned that DEP has gont to Sctnflwolc a Notice of
Tteri to Issue Ajr Permit for Seminole Unit 3, “l‘he-sml‘i'pcrsoﬁ stated that he did not
know whether Seminele had published the Notice or in what publication the Notice
would appesr, He stated that Scminols was requived 1o provide pﬁoofwf pubﬁcaﬁoﬁ to
the DEP, and that the DEP Would post the publication dafe on its website when it
received that Mormaﬁon. '

22. On iﬁformminn and beliel, Seminole publishcd the Notige m tﬁe Pulatla
Dufly News on Scpm;mbcr R, 30@3. Neither cownsel for the Sierra Club nor Sierra Cluk
- members wqﬂdug on gther issuss related to the Seminole Generating Station saw the
_N'Qﬁcclin the Palatka Daily News, |

23, Overthe next four weeks, counsel for the Siv:rm' C.I wh ehecked the DEP

weligite frequently, but never saw any Tndication thal Seminols had published the notice,



On information and beliel, the website sill does notinclude a proof of publication or any
informntion regarding .L‘Iw publication of the Notice, including the date on which it was
published. | |

24,  Onorabout October 6, 2006, counsel for the Sierra Cluﬁ spoke with DEP
stuff und was told that the Notice had been published in the Palatka Daily News on
Seplember 8, 2006, that the deadline for filing 4 petition for an administrative hearing -
was or ‘-}:ptt:mhur 22 2006, and that the deadline for comments was an October 9, 2006. ‘

25, 'The Sicrrn Club filed contments on the Draft Permit on Octaber 9, 2006,

ENLARGEMENT OF TIME

26,  The Sierra Club seeks an colargement of Hme [or filing a petition for
leuring on the proposed Permit pufmmnf 1o 62 F.ALC. § 62-110.106(4), which étates, in
relevant part: :

For good cause &;huwﬁ,, the Seerctary of the Department (or (he Scerclary’s

designes) may grant an enlargement of time for the doing of any act required or

allowed to be done ., , cven i the period has sxpired, upon motion showing that-
the- l‘azlluru to act was ‘the result of excusable neglect.

L THE SIERRA CLUE’S DELAY IN FILING A PETTTTON FOR HEARING
IS EXCUSABLE AND SEMINOLE WILL NOT BE PREJUDICED BY
ALLOWING THE SIERRA CLUB TO FILE THIS PETITION.

27, The Sierra Club has been actively participating in the administrative
heuring on Seminale’s Unit 3 Power Plant Siting Application (Case No, 06-0929EPP),
As g non-profit, publis iﬁtcrg:ﬁt argamzatiot, the Sicrra Club bas limited rt:ﬁmn’cés 1o
dedicate to even the most important enviranmental lssucs, Because the Florida Chapter
‘has elready committed a significant amount of resouress to the hearing on the Sitiag |
Application, it did not have the additional Tes0 urecs available to evalute the Draft Alr

Permil.

ain/onNn A N3NN 184G NCA{YHIY CNTWAY ac Al fMAKYAAAT-Aa!l_ N



' 28, . Neither $ierr;t Club's counsel in the Siting Application pracceding nor
Sierra Club members setive in challenging the Seminole cxpansion saw the Pubiic Notice
of Intent to Isste Air Permit that was apparcntly published on Scptcmbcr 8, 2008, in the
Palatia Daily News, |

29. Lo carly September, 2006, staff attorneys é.t the Sicrfa Club’s San
Franciseo hendguarters became involved in the Seminole permitiing process, Becnuse
the Florida Chapter was focﬁsx‘mg its Tesources on the Siﬁng Application, Sicrra Club smff
attorneys affered to help the Chaptor to review the Alr Permit aﬁd submit comments if
apprapriate. While éicrm Club staff atto eneys have substuntinl expericnee related to
permits issued under the PSD pmvi.sioﬁs of the Clean Air-Act, they have no prior
experience working in Florida administraﬁvc procesdings, or in any other state whcrc the
admidigtrative scheme requires a hearing petition on 6 PSD permit to be Aled before the
deadline for submiting comments on the draft pcrﬁx it.

30, Bierrs Club attorneys diligently sought and eventually retained expert
witnesses who could assist the atiorneys in reviewiny the Draft Permit and its supporting
technical »docmma’nts‘ Due to prior cotrmitments, the Sicrra Club’s lead expert was not

© gvailyble to review the Drafl Permit and Bupparﬁng documents until October 5, 2006, At
that time, she began her review and discoverad serious deficiencics in the technical
analysis that supported the Draft Zl?crrnit.

31 On or aib'nut Qctober 6, 2008, a Sierry Club staff attorney basc;i in San
Franciseo had a telephone conversation with DEE staff, who stated that the Notiec had

been published on September 8, 2006, that the deadline for filing a petition for ﬁ:aring on
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Seminole 3 had passcd, and that comments were due on Qctober 9, 2006, The Sicrra
Club submitted timely comments an the Draft Permit, Scc Exhibit A,
32,  IEquitable tolling is a defense to the untimely Gling of 2 petition for

hearing on a decigion that affects substamial interests, ¥.8.A. § 120.569(2)(c). Ln this

ease, the couities favor granting the Sierm Club’s motion for enlargement of time, Sierra

Club attorncys cmntéxct}:ci DEP stufFas soon as the Sjerra Club's expert had the
opporunity to review the [ aft 'I’cﬁit and identify serious flaws. The Sierra Club
submitted timely comments on the Draft Permit and is&ubmim'mg i petiton within
fewer than 14 days after discoveritig the issues that warrant & hearing.

33, Ttsecms unreasonable to expest Florida citizens and public interest, non-

profit Qrganizdtions with limited resources to be able to And and retain experts, review

ocla/n1n A4

the air permit and supporting technical documents, ascertain the disputed issucs of
muicrial fact, analyze polentisl lepal claims, and draft und filc a i:ctitinn in & mera
[burtecn days after pubilication of the Notice, particulurly in cmmpéuison with the mimy
months that the inmj ect applicant and DE.I? have to develop ._xmcl evaluate the p¢r“mit
information. |
34, Granting the Sicrra Club®s reguest Tor an extension will ol resudt in

prejudice to Seminole. Bccaum the Serm Club is o party in the siting hearing for
Seminole 3, Sc:mmml: 1% wware of the Sisera Club‘ 4 oppasition ta the proposed project
and will not suffer prejudice from & bricf delay in filing a pcﬁﬁon.

‘ 35 . The pﬁl:lic: interest will be harmed if his mﬁucs‘c t‘m‘r an extension {s

denied, The Dufl Pormit suffers from serious Daws that render some of the limits it

impases inadequaie and some unenforceable, ‘The issvance of this Jawed permit with no

naInn loqg pcofvyuJdy MTHAY oM
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oppormﬁity for a hearing will mean that serious coneerns regarding public hewlth and the
environment will be ignored,
. ° REGULATIONS INDICATE THAT A REQUEST FOR BEARING IS

TIMELY IF FILED WITHIN FOURTEEN DAYS AFTER NOTICE OF-

THE, FINAL DETERMINATION TO APPROVE THE PERMIT.

36, Almougln *tlﬁ: Nolice stales 11121!; a petiton for an admhﬁstraﬁvé hearing
must be filed withix_l_ fourtecn days of publication of the Notice, .the regulations are
ambigx,lmu& and confusing regarding the timeframe for fling a petition. The ambiguity
arises in the language vsed to deseribe the action being contested, The languape in .6.’?.
lf.A.C. § 62-110.106(2) indicates that a person with substantial intcrcsté cap file a petition
on ¢ither an “actusl or propased ﬁction of the Department.” The rule creates a distinetion
between Hintended agency aetion” (which seema to be syhphym ous with “proposed

‘netion™) and “actual agency dction,” bul states that *notice of agency action” ineludes.
notics of both, 1d, The rule creates the impression that & person with substantial intn;rﬁsts
- can choose whether (o petition for a hearing an either the actual action or the intended
action,

37, This imﬁrcssinn is corrobnmm_d by the language wnd scheme in 62 F.ALC.
§ 62-210.330, dealing with publis notice and comment an ﬂgcncjf acﬁoﬁ. Thit rugui:xl;imn
acems fo uge the phirases “final agency action™ and “final determination™ synonymously,
Compars 62 F.ALC. § 62-210,350(2) with 62 F.AC. § 62-210.350(). Tt requires the
Department to consider public comments submitted en the proposed agency action in
making its “final del¢rmination.” 52 F.AC. § 62-210350(0). Presumubly, that “final
delermination™ is the “actual agency acﬁmrx"" referred 1o i:i 62 F.ALC. § 62.110.106(2).

Until & parson with sulstintial inferests knows what the “final determination” will be,
P :
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and whc:tlmi' the Department will modify the proposed setion in response to comments, it

would seem premature to petition for # hearing,

uL  THE PUBLIC NOTICE IS DEFICIENT.

38,  Florida’s Clean Air regulations require DEP to provide public ;iat‘m& of
“the degree of PSD increment vcomsumpm‘dn expected” as a rosult of the proposed
Sémimolc 3. 62F.AC, § 62-210350(2)(x)(3). DEP violated this requirement because it
failed to provide public notice of the actual impact of the Seminole 37 smli“ur dioxide
pollution on the Local Air Quality Standard in the nearby Okefenokes and
Cliasﬁnhuwtzlca NWA Class T Areas,

39, “The analysis of the impact of the. Seminole plant’s emissions on the Alre

| Quality Standurds suffers serious faws, In demonsirating the impacts of Seminole Units

1 and 2 on the Local Air Quality Standsrd for sulfir dioxide at nearby Okefenokes and
Chasgahawitzka Natione] Wildlife Rcfugcé, Seminele arbitrarily excluded all sourees |

except the power plant itself = despite the scknowledged absence of any technical or legal

basis to g0 il the analysis, Scminole Electric Cooperative Request for Modification for

Seminale Unils 1 and 2, Appéndix C, Air Qual ify Modeling Analysis, Even without
those additi'on'al sources of wir pollution, the analysis indicated that the fucrement would
almost be exceeded [or the Units 1 and 2 modification, See Tuble 3-6 (the Class T
increment for sulfur dioxide for the 24-]161;1’: concentration is 5,00 uy/m® and the Scminele
plant will contribute 4,99 wg/m®). This would leave only 0,01 pg/m* for all firture

development in the é'm:cg ncluding the new Unit 3, The Class | increment analysis for

. Seminole 3 relied upon these crroncous calevlations related to Seminale 1 and 2.
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40,  The Class 1 incrament analysis for Seminole 3 also relied on an arbitrary
and unenforeeabile emissions rate fromt Seminole 1 and 2, The modeling was based on an
armual cap for sulliur dioxide that assumed an emissions rite of 0.38 Ib/MMBI for both
Scminolc 1amd 2, This annual cap, however, is not an enforcenble emissions limit, und

is dramatically lower than the rate allowed by the draft permit for Seminele 1 and 2 (0.67

Ib/MMIBt). Thus, Serminale failed to demonstrate compliance with Clusy T incremen

requitements, becanse it based its modeling on a completely unenfarceable cmission
limit, left to be implemented 4t the discretion ofthé permittee,

41,  Because the DEP ﬁﬂléd {o provide adequate notice to the p'ul:h' & Tegarding
icrement consumption, the Notice viqlmce; Florida regulations requiring disclosure of
{he “deproe of PSD increment congumption expected.” 62 F;A.C.ﬁ 63-21 0.350(2)(a)(3).

The Notice is legally flawed and must be reissucd. In the Matter ot Fladson Power 14w

Bucna Vista, 4 E.AD, 258, 271-72 (A3, 1992).

DISPUTED 18SUTES OF MATERIAL FACT

42, Whether DEP conducted an adequate analysis to delermine the Best
szﬁlﬂblt: Contral Technology FBACT™) far CO, VOCs, Aueride, particulate matt::.r,, and-
mercury, |

43, W]Jcmi:r a BACT anﬂiysis is reguired for mereury and sulfaric acid mist.

4»’« Whether the emissions limits in the Dralt Permit reflect BACT for CO,
VOCs, fluaride, partiewate matter, sul-.“r.‘uric acid mist, mereury, and opacity. |

45,  Whether the unalysis supporting the Drft Permit included appropriate

 modeling of 8O emissions with regard to their impnct on Class 1 areas.
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46, Whether the analysis supporting the Draft Permit included an adequate

rescssment of how emissions from Seminole 3 may impaif sails and vegetation,

47. ththér DEP must include consideration of Integrated Gasification
Combined Cyele (“1GCC™) technology as BACT. o |

48.' Whether the Draft Parmit lﬁrﬁf&e for VOCs, fluarides, PM, SAM, NH3, and
Mmereury are cnforcc:ablc:; | |

49.  Whether the permit limits for Seminold Units | and 2 are enforceable such
that they support 'cmissibns credits for Seminole Unit 3,

50, Whether the startup and shutdown exempﬁon in the Draft Permit were
appropriately modeled.

51, Whether the startup and shutdown cxempt] 6i1 in the Drafl Permit refloct
BACT.

52 Whethér Seminole conducted adequate pre-construetion monitoring.

53.  Whether DEP considered reasonable ulferpatives to Seminole 3.

54,  Whether the Draft Permit limits will adequately protect public healih,

55, Whether the consiruction of Seminole 3 will have & disproportionate
impact an minority or ecqnomica]ly dimdvmitﬁg:d cormmumnitics.

ULTIMATE FACTS WARRANTING REVERSAL

56, ‘The Draft Permit would allow Seminole 3 to cmit air pollution thal would
be harmfitl to public health and the envivonment and that sxceeds levels allowed under
the Cleun Air Act and Florida law,

| STATUTES AND RULES VIOLATED BY THE PERMIT

The Draft Permit violates the following statutes and rules:
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57. - The Clean Air Act’s Prevention of Significant Deterioration (“PSD™)
provisions, which povern construction of new major sourees of air pollution in regions
‘cjmt atmiﬁ tlﬁ': rtétionﬂl ambient air quality standards (“NAAQS“). 43 U.S.C. § 7473,

58.  The PSD rules codified at 4d CFR Past 52 and incorporated as a Flor{da
State Implementation Plan (*STP™) approved program ints 62 F.AC, § 62-212.400. S,gg
62 1LA.C. § 62-204,800. These ritles require that applicants reduce their cmissions by
employing the “bcst available cén,trol technology™ (“BACT”‘) for pollutants that would be
ernitted in levels that exeeed the PSD sigmi:ﬁcaﬁce threshalds, §5_n;‘62 F.AC. §62- |
210.200(264), or that would catise or contribite 1o #ir pollution in violation of any
applicable muximum allowable increase over the basglinc cwnccn&aﬁon in any ares, See
62F.A.C. §§ 62-212.400, 62-204.200, '62-264.220, £62-204,260.

38,  The regulation defining BACT as

An emissien Hmitation, including a visible emissions standard, based on the

maximur degree of reduction of each pollutant emitted which the Dcparhnmtg ot
# case by case basis, taking inlo account;

1, Energy, environmental and ceonomic impacts, and other costs;

2. All scientifie, engineering, and technical muterial and ather information
available (o the Dr:pa.r‘nm:nt; and

3. The emission hmmug smndardb or BACT determinations of Florida und any
other state:

determines is achievable through application of production processes and
available methods, systems and technigques (including fuel cleaning or treatment
or innovative fuel combustion tuﬁlmiq ues) for contral of euch such pollotant,

60. FAC §62.210, ‘700(39) See algo 42 U8, C. § 7479(3); 40 CER.§
52,21 (b)( 12). Specifically, th: Draull Air thnt violates Florida's Prc\n.nmon of

Signifieant Deterioration (“PSD“) provisions, 62 F.A.C. § 62-212,400, by failing to

14
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reguite Scminole to use the Best Available Control Technology (“BACT™) for CO,
VOCs, PM, SAM, Hy, und visible emissions. The technical amalyses regarding the
BACT decisions for these pollﬁtantﬁ suffer from serious flaws, In some cases, DEP
- fafled ta require a BACT analysis éven though pollution levels allowed by the permit
excecd the PSD sigﬂiﬁcmac_ thresholds. In other cases, the t:alwolog& selected s BACT
_is mot in fact BACT-level technalogy.
61.  The regulations réquiriﬁg an assessment of Lhé “impairment 1o * * * soils
and vcgcmtién that would oceur ag a result of the murcc;"’ e fare lasuing a PSD pcmﬁit |
40 CFR, §52.21(0); 62 F.ALC, § 62-212.720(8) (1), |
62.  The Clr‘:aﬁ Alr Act requirement that an emission imitation apply to
emissions of air pollulants “on a continuous basis.” 42 U.8.C, § 7602(k).
63.  The O}eaﬁ Air Act requirement that requires consideration of alternatives
o a major new saurce of ar pollulion. 42 U.8.C. § 7473(a).

RELIEF SOUGHT

Petitioncrs respectfully request that the Motion for Enlarpement of Time be
granted and that this Petition be forwarded to the Division of Administative H earings o
conctuct 4 formal administrative hearing, and thut DEP issuc a final order denying Permil

No. 1070025-005-AC (PSD-FL-375).
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Respectiully submitted this 16th day of Dctobcﬁ, 2006.

~ My

1 A Ay g Wit

1%

“éﬁ"'

Joanne Spalding

85 Second Strect, 2™ Floor

San Franciseo, CA 94115
(415) 977-5725

(418) 977.5793
joanne.spalding@sicrraclub.orp

. o

Kristin Henry

85 Second Street, 2% Floar
San Franeisco, CA 94113
(415) 977-5716

(415) 977.5753
Jerdstinbenry@siorreclub org

g

ATTORNE

7

Moniea Reimer
Florida Bar No. 0090069

<

. Barthjustice

111 Beuth Martin Luther King Ir. Boulevard
Tallahasses, Florida 32301

(850) 681-0031

(R50) 681-0020 (facsimile)

LOCAL COUNSEL
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CERTIFICATE OF SERVICE

T, Moniea K, Reimer, certify and declare as follows:

My busincss address is 111 Soush Martin Luther King Ir. Boulevard, Tallahassee,
Florida 32301 which is located in the county where the mailing described helow toak

place.

On Oglober 16, 2008, L served a copy of the Sierra Club’s Motion for
Enlargement of Time and Petition for Administrative T-Tearing on the recipients ligted

“below via regular U8, mail and facsimile,

Department’s Ageney Clerk
Office of General Counsel
- Department of Environmental Protection
3900 Commonwealth Boulevard
Mail Station #35
Tallahasses, FI 32399-3000
(850) 245-2241 (Telephone)
(850) 24542303 (Facsimile)

QOn Qctober 16, 2006, 1 served a copy of the Sierra Club’s Motion for
Enlarpement of Time and Petition for Administrative Hearing on the recipients listed

below via regudir U.5, mail,

Authorised Representative: Triva Vielliuer

James R, Fraven - Florida Dept. of Environmental Protection
Project Dircetor, SGS -3 Bursan of Air Regulation

Seminole Electric Conperative, Tric. 2600 Blair Stons Road

16313 North Dale Mabry MS #5505 :

Tampa, Florida, 33618 - Tallahassee, FL 323992400

1 certify and declars under penalty u‘f"pérj ury under the laws of the Stute of

Flarida that the forcpoing is true and correct,

Executed on October 16, 2006, ey ;
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